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COMPANY'S PROSPECTUS AS VITAL RECIPE IN ULTRA
YIRES PRACTICE

Awodezi Henry PhD
Cvreme Aforkoghene, Ofika”

Ahstract

&,

A prospechis s & printed document thai dezscribes the main features of an
enterprise often a corporation’s business which is distributed 1o prospeciive
buyers or mvestors especially a writlen description of securitics offering,
purchase of shares or dehentures. Under the Security Exchange
Commizsion Regulations, o public company must provide a prospecius
before offering 1o sell stock in the company. Contrary 1o this regulatios,
there 15 usually an insider trading by the company’s officers who rright
have allotted & number of shares to themselves behind ihe scene before
issuing s prospectus o the peneral publbe, This practice is ulira vires,
especially keeping the innocent prospective subscnbers iy perpetual
disadvantage by the culpable officers. The ultra vires practice and the
perpetual disadvantapes of the prospeciive substnibers pave nse 1o this
research. Thus this research employed the doctringl legal research
methodology in investigating the mode and manner in which a company’s
prospecius is used as a veritable recipe in ulivn vires practce by corporate
officers. On this premise the research recommends that a Special Pre-
Prospectus Inspectorate Committee (SPIC) with Inspectorate. Divizions in
all the Stiles of theé Federation be esiablished, Tt i hf:.;wm that ihis
commitiee, when put in place shall collsborate with the Security and
Exchange Commission so as to mitigate the identified problem by
mspectmg all the actuvities of the company preor 0 the issuance of ity
prospecius o the public

Keywords: Company, Prospectus, Ultra Vires, Practice

1. Introduction

A prospectus is a printed document that describes the main features
of an enterprise (often a corporation’s business) and that 15 distrbuted
Io prospective buyers or investors: espectilly a written description of
securities offenng, Under the secunty  Exchanpe Commission
Regulations, a publicly traded col poration must provide a prospeciis

Lecturers, Facalty af Law, University of Delia Aghbor, Email
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before offering to sell stock in the corporation.' A prospectus has
be defined as any notice, circular, advertisement, or other invitaty
inviting members of the public 1o come and subscribe or purchase
shares or debentures of a company.”

Furthermore, the Investment and Securitics Acthas define
prospectus as any written or electronic information, notics
advertisement or ather forms of invitation offering to the public fa
subseription or purchase, any shares, debentures, or other appro
and recognized securities of a company or other issues or scheme.
prospectus, simply put, 15 any legal means through which
incorporated company invites the public for subscription to any of
shares, debentures or other recognized form of secarities.

1. When to issue Prospectus

A prospectus is issued when the need arises for 8 company to dispe
of or scquire any securities for the company in accordance with
stipulations or provisions of the [SA, 2007.

the invitation, there has been delivered to the Securities
Exchange Commission, a prospectus relating to such securities s
complying in all respects to sections 75, 76, and 79 of the Aﬁf’
Again, the prospectus that is being issued must be in conformity

the requirements for registration and notification as reguired und
the provisions of the ISA 2007

However, as provided under the 1SA,"a copy of the Prospectus
have been sent to every person to whom the invitation is made unles
those exempted”

Bryan A, Carner, Black’s Law Dictionary 11%Edn. (USA: Thomson Reutert
2009 1477 ]
Akpederin E LK, Foundation in Migerinn Company Law, (Kaduna: Sirmplsciis
Publishers, 2004} 42

Soction 315 Invesiment and Secunites Act (FRAY, 2007

154, 2007

567 15A 2007

5. 78 (1) I5A 2007
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3 Content of a Prospectus
A prospectus usually contains the following:
L The amount to raise by the company from the public offer,

. The purchase price of any property purchased by the COMpANnY or
1o be purchased by the company.

L The names and address of the company’s directors, auditors,
cicetera,

i¥. The company’s proprictorship, management and jts capital
réquirement.

The details of the offer, COMMissions, property acquired or 1o be
acquired by the company.

Preliminary expenses, comiracts, interest of directors, nghis
attached to different classes of shares,

vil. Auditor’s and Accountant’s Reports which are to attest to the
liquidity and profitability of the company,’

4. Procedure for the Issuance of a Prospectus
The followings are the procedures for the issuance of prospecius:

L. A draft of a prospectus iz first prepared where applicable, a

certificate of exemption from complying with the relevant
section of the Act may be considered upon application made if
the Stock Exchange believes that it will be unreasonable and
burdensome 1o comply with the relevant provisions as
contained in Companies and Allied Matters Act 2020.

Secure approval of the draft from the appropriate authority, The
draft prospectus will be submitted to the Securities and
Exchange Commission along with the application for the
registration of the securitics."

Part 1, 3 Schedule 194 2007

¥ Bection TR 1S4 N7
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{ii. The final copy of the prospectus as approved by the Securilies
and Exchange Commission will be prmicd amd consents of
experts whose roporls or statements are contained in the
prospectus must be obtained respectively.

. All persons mamed as directors shall duly sign the printed
prospecius,

[he printed prospectus will thereafler be submitted fo the
Cecurities and  Exchange Commission, Stock Exchange
Commission and Corporate  Affairs  Commission  for
repistralion

It should be noted that a prospectus must be dated and the date
written on it is taken as the date of publication unless otherwise
siated

&, Statement in Licu Of Prospectus

A statement in lico of prospectus as provided for under ISA'iS &
statement issued and delivered 1o the Securities and Exchange
Commission by public company having a share capital which does
not issue & prospectus on or with reference 1o its formation or which
has such a prospectus but has not proceeded 1o allot any of 1ts sharess
offered to the public for subscription and that it intends to allot such’
shares.

Under this, the issuing company shall not allot any shares unless 3
davs before the first allotment of shares, it has delivered 1%
statement in lieu of prospectus signed by every person named in it a8
a director or a proposed director or by his agent authorized in writing.
to the Securities and Exchange Commassion for registration.

It is 8 requirement for a public company 1o 1ssue & prospecius of
statement in lieu of prospectus to invite members of the public 1o bay
its shares or other securities. The motive behind the public ssuance
of prospectus or statement in lieuw which is to raise fund {rom
members of the public may not be realized where close attention and
monitoring is not given to the content of the prospectus which spells
out how the capital is to be raised and value added statenent of

Foorth Schedule. [SA 2007
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professionals mmvolved in the issuance, © Hence, the Security
Exchange Commission Rules 2013 imposes responsibilities on the
part of individual involved in the making of the statement contoined
in the rmspcmnr—, for the company issuing public securitics n
Mipena '

. Public |ssue of Securities

The securitics mostly issued to the public are shares or debentures.
Public issues of shares or debentures take three principal forms;

Rights issues and open offers: This is a situation where the
company invites its existing sharcholder or debenture holders
to subscribe to further capital requared.
Placing or selective marketing: This 15 a situation’ where the
company agrees to allot the whole issue of the securibes at an
agreed price w0 a merchant bank, issuing houses, insurance
companies or one or more firm of stock brokers or dealers and
the intermediary then sells the securities to purchasers whom
they find.

. Invitation 1o the public gencrally to subscribe for or purchase
securities of a company.

7. Civil and Criminal Liabilities for Misstatement in Prospectus

Under the Investment and Securities Act,'” where a prospectus of a
company invites persons for subscription for shares, the persons that
are responsible for it shall be liable to puy compensation to all
persons who subscribe for shares or debentures relying on the
prospectus for mny loss or damage they may have sustained by reason
of any untrue statoment contamed in the prospectus,

Akin Oluwsdnvisl, “An Analysis of Liohilities: for Misstaternent in Public
Offer for Securities in Nigerin™Vol 6 Nod, 2015, The Gravitus Review of
Business & Property Law, 5§

I

Sotenye 1| Eiomi, “Pubbe Offer of Compiny Securities; The  Legal
Perspective’; Paper Prosented ot the Alpha Juris Waorkshop Senies in Por
Harcoart, Rivers State, Nigeria, 6™ 7° February 2003

562 15A, N7
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Those 1o be held liable in respect of the above are:

A promoter of the company

A director of the company at the time the prospectus
1ssued,

A person who authorized the issuance of the prospectus

A person who authorized himself to be named and i3 named 8
the prospectus as a director or as having agreed to become 8
director either immediately or after an interval of time. '

Moreover, where the consent of a person is required for the issue of
prospectus and that consent is duly obtained, he shall not by virtue g

his given consent be held liable as a person whe has authorized the
msue of prospectus except in respect of untrue statement purpo

to be made by him as an expert’.

There are certain cases in which a person may be exonerated from
lizbility upon certain circumstances such as:

1

If it can be established that having consented to become a dire
of the company, he withdrew his consent before the prosps
was 1ssued and that isssance was done without h

consent.

A prove that the prospectus was issued without his
nt and that on becoming aware of ils
¢ reasonable public notice that it was
knowledge or consent

ii. When it can be established that afier the issue of the prospetu

and before allotment, he, on becoming aware of any untrae
statement m it withdrew his consent and oive ressonable F.uhi'ﬁ
notice of his withdrawal and the reason for such withdrawal.

o In the same vein, with regards to untroe  statemen thai ':ﬂ

purporting to be made on the authonty of an expernt or of o publie
official document or statement, he had T
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believe up to the time of the allotment of the shares as the case
may be that the statement was true and it was a fair and comect
representation of the statement.

A persan is not under the ISA provision deemed to have authonized
the issue of a prospectus by reason anly of his given consent to the
inclusion in it of & statement purporting to be made by him as an
expert,

Cnminally, where a prospectus contsins any false or untrue
stalement, any officer who authorized the issue is guilty of an
offence'. Where a statement in lieu of prospectus includes any false
or uniric statement any person who authorized the delivery of the
statement n lieu of prospectus for registration, commits an offence
and will be Liable unless he is able to establish a proof either that the
unirue statement was immaterial or that he had reasonahle grounds to
believe and did (up to the time of delivery for registration of the
Statement in lieu of prospectus) believe that the unirue stalement was
true in that regard,

It s submitted that the Security and Exchange Commission should
Operale proachvely by taking reasonable regulatory and supervisory
step on the miemal activities of companies prior te the issuance of
prospecius. Where a statement in a COmpany s prospectus turms out o
be untrue or misleading to the innocent subscribers or members of the
public, an exemplary fine should be unposed on the company's

officers who are liahle

As earlicr mentioned, a Special Pre-Prospectus  Inspectorate
Committee (SPIC) with Inspectorate Divisions in all the States of the
Federation be established. This Special Pre-Prospectus Inspectorate
Committes (SPIC) shall collaborate with the Security and Exchange
Commission for regular periodic inspections on all the activities of
the company prior o the issuance of its prospectus to the public.

It 15 argued that the deliberate or negligent practice of misstatement in
A COmMpany s prospectus amounts (o o professional misconduct which
often put innocent subscribers or members of the public in a

5. 25 (H) ihigl
=, 03 thadd
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disadvaniage position of economic loss, It paves way for uliss
prictice in the company’s activities as hereunder evaluated.

5.1 Nhe Ultea-Vires Doctring

The Companies and Allied Matters Act, 2020 hereinafier relee
as CAMA "provides to the effect that a company shall not ¢
any business not authorized by its memorandum of associatons
shall not exceed the powers conferred upon it by its memoTandu

Furthermore, notwithstanding the provision above, no act
company and no conveyance of transfer of property o of
company shall be imvalid by reason of the fact that such
conveyvance or transfer was not done or made for the furth

any of the suthorized business of the company or that the comg
was otherwise exceeding 115 objects or r'iﬁ‘-%'i:r!i:"

The ultra vires doctrnine therefore i a doctrine that posits 1o thes
that every company shall carry on its business within the con ;
its authorized business or object clause for which it is

[hus, # company will be said 1 be acting ultra vires wihen
company is carrying on business outside the scope or himit
powers with regards to it remstered business as contained
memorandium of sssociation. IF 8 company tmnsacts any bu
which is outside ils objects, the transaction is ultra vires' such
vires act cannot be validated even by the unanimous approval
members.

8.2. The Legal Effect of Ultra-Vires Transactions

The legal effect of on ultra vires practice has been §ie
degenerated by the provisions of CAMA. Though one of

significant consequences of incorporation is that the ¢
becomes o body corporate, thal 15, & legal person guite distingk

separate from the individuals who are its members,™ the indi

o dd CANA 202D

5. 44 A pCAMA, 2020

tchbriry Bailnern Cardlame aid Tron Co. Lad v, Bichde (Y875 LR FHE
Cortipemtad Chemind . Sekmnda | 1RS6) TANNLR ]

1A Dhada, Priocisdes af Meerfan Company Law (Calabar: Wusen Py

NI T
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members must as of law act within the sphere of powens conferred on
iL.

It ts argued that a company should not act under the fagade of implied
mowers which consequently pave way for ultra vires practice on the
basis that a company is allowed to do everything reasonably
necessary and incidental fo or consequential to its objects expressly
authorized in  its  memomndum  of  assocumtion.  Thus, the
memorandum of association determines the capacity or powers of
every company and controls its contractual capacity.™

In the old English case of Ashbiry Ralfway Carrigge & Coo v
Riche, ™ a company was formed under the 1862 English Companies
Act with the object which mclude among others, o camy on business
as “mechanical engmeers and general contractors . The directors
entered into an agreement for financing the construction of a wmlway
in Belgium. The agreement was imitially ratified by all members, but
it was luter repudiated by the company. The 15502 that came up was
whether the company was bound by the contract, The House of Lords
held that the contract was ultra vires the company and therefore

et I
viodd,™

[he court stated that the aim of the ulta vires doctrine is for the
protection of mvestors in the company so that they know the objects
for which their money is used and secondly (o protect creditors of the
company s0 that the fund of the company are not used in an
unsuthorized activities. Any action teken by or on behall of the
company outside its object s therefore void under the doctnne of
ultra vires; it will be void ab imiho, completely dead and af no legal

effect whatsoever.™"

M.E Ekpo, Company Law, Mangeemons amd Praciice (Calabar; University of
Calobar Press, 20085 198

[IEZS) LLEHL 653 im EniAloba, @ iy Larw agal Prod

( 1“Edn.. Ikeja-Lagos: Princeton & Associate Publeshing Co

Stenidared Rawd Nimerda Lod » Holplor Ewferpriies. Lo (192300 FNR. Bafl
Howger Li v, Civy Wall Properiics Lid ( 1966) 2 QLB A36; [hid {n. 22}

S A Olong and B ldubor, Trends m the Concept of Ll Vires: The Migerian

Rethink Veod 3, Mol (201500 lehel Jourm) of Polites end Law Hescancly,

EniAlobo. Company Law and Practice in Wigeris (17 Edn, Theya-Lagos
)

Prineesan & Assoctale Pubbisbiome o g, 202
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Similarly, in the case of Comtinental Chemigts v [fekand
company's main business was that of chemists. The memorands
association in one of its flems provided that the company could 8
into any business which the directors think will imcrease the prog
the company and that the company can do all such businesss
things as may be incidental and conducive to the attamment
ahove objects and powers or any of them. It was contended Wi
the company could validly camy on the business of runniss

business which the directors think will increase the profits
company” arc indefinile and useless and did not give power §
company to run a hospital,

Natwithstanding the above position, by the provision of sech
subsection (3} of the Act, the mere fact that a company acted

be frustrating to third parties who subscribed 1o the business @
company.

The above provision appears to creale some challenges on
relevance of the ulira vires doctrine by sustaining the validity of S
vires acts as against subsection (1) of section 44, However, thens
relief in subscction 4 of section 44 of the Act to the effect that
there is a breach or ultra vires transaction, any member of
company or @ holder of any debenture secured by a floating
over all or any of the company’s property or by the trusiee of
holder of any such debenture can apply to the court for an oroes
injunction to prohibit the doing of any ultra vires timsaction.

Although the ultra vires doctrine has not been abolished, it has
modified by the Act™, The reason for this modification 183
farfetched as it was bome out of the realization that the nule
ceased to be a protection to anyone and became merely a trag 1
unwary innocent third party and a nuisance to the company itself

{1066 | All NLE | 8C, Ihid (n. 22}
9.4 12y DA A, 22

18
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The current position on the effect of ultra vires transactions is that
such transactions will not be void ab initio.”” In other words, the
creditors under an ulira vires transaction will be ablé 1o recover their
mvestments by application to the court for onder of imjunction under
subsection (4) of section 44 of the Act.

Sequel to the application for court’s order of injunction as contained
in subsection (4}, the court may in the cmcumstance order
compensation for any loss or damage sustained by the other pany to
the ultra vires transactions.””

9.1 Alteration of Memorandum and Articles of Association

By the provisions of the Act,’'a company may alter the conditions
contained in its memorandum of association in accordance with the
cases and in the manner and to the extent for which express provision
t5 made in respect of such alteration.

A company may alter its memorandum in respect of the name of the
company, businéss or objects, powers and share capital of the
-;;urnpuny.”.’-. company desiring to alter its business or objects as
contained in its memorandum must begin such process by calling for
i meeting of which notice 1n wnting shall be duly given to all
members to meet and pass o _.*.P:r_'inl resolution for alteration of the
company’s business or objects™,

On alteration of articles of a company, section 53 subsection (1) of
CAMA provides that a company may by a special resolution alier or
add to its articles subject to the provisions of the Act and to the
conditions or other provision contained in 15 memorandum. Thus,
any alteration or addition so made i the articles shall, subject 1o the
provisions of the Act be as valid as if onginally contamed therem and
be subject in like manner to alteration by special resolution .

fhid 5, 44 [ 3)
Tied 5. 4445
fhid 5. 50
g

i 5 51
fhid 8. 83 {2Y
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4.2 Legal Effect of Memorandum and Article of Associs

By the provision of section 46 of CAMA 2020, the memorandum)
articles of association, when registered, bind the company and
members to the effect as if they had been signed and sealed by 4
member and contain such agreements on their part 1o observe
perform the provisions thereof.

Specifically, the Act provides that the memorandum and artich

when registered shall have the effect of a contract under seal befwe

the company and its members and officers and between the mienibe

and officers themselves whereby they agree to observe and pe

the provisions of the memorandum and articles as altered from e
to fime in so far as they relate to the company, members or officersl

such.

From the above provision, every member of a company, in 8

mdividual capacity as.a member is bound to the company by
i in

provision of the Articles,

10. Conclusion and Recommendation

The deliberate or negligent practice of misstatement in a compa
prospecius amounts to a professional misconduct which ofien
mnocent subscribers or members of the public in o disadva
position of economic loss. [t paves way for ultra vires practice
against besi practice

As earhier stated, & company whether private or public, a as soon iE
15 duly registered and has also be issued its cemificate of registr
or incorparation, it acquires the status of 4 legal personality distis
from its members. From that time, it can sue and be sued @8
corpordte name, Any natural person or anificial person as the e
may be can enter into a contract with it This also includes
members since 1t 15 distinet from its members. This is w by a com
may be msolvent but the members may be w calthy. While
members may die, the company does not dic hence it lives on.

M 5, 4611 )
Hickiman v Kot Moornev Warsk Sheon Wreederr Astociafion {1915} 1
]
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However, every company must act within the scope or object for
which it is incorporated. A company that engages itsclf in a business
outside 113 object of regmstration will be acting uwlira wvires the
company. An  mcorporsicd company has power under the Act 1o
issue shares subject to any limitation in the articles of the company
with respect to the number of shares which may be issued and any
pre-emptive rights preseribed in the arficles in relation to the shares,
the company shall have the power at such times and for such
consideration as it shall determine to issue shares up 1o the total
number authorized in the memorandum.

Conclusively, in the case of a public company, which is the main
focus of this article, issuance of prospecius must be done with due
diligence to avoid putting innocent subscribers or members of the
public in a frustrating condition. Procedures for the issuance of
prospectus must be properly followed as laid down under the 1SA and
CAMA go that it does not pave way for ultra vires practice, Officers
who are responsible for any misstatement in a prospectus should be
civilly and criminally Hable for such professional misconduct

This paper recommends thut the Security and Exchange Commission
should operate proactively by taking reasonable regulatory and
supervisory step on the mternal activities of companies prior o the
issuance of prospectus. Where a statement in a company's prospectus
turms out to be untrue or masleading to the innocent subscribers o
members of the public, an exemplary fine should be imposed on the
company s officers who are liable to such act

A Special Pre-Prospectus Inspectorate Commitiee (SPIC)  with
Inspectorate [ivisions in all the States of the Federation should be
established. This Special Pre-Prospectus Inspectorate Committee
(SPIC) shall collaborate with the Security and Exchange Commission
for regular penodic inspections on all the activities of the company
prior 1o the 1ssuance of its prospectus o the public.




